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IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DOROTHY A. CORSE TUCKER 
1157 Amador 
Berkelev, California 

Plaintiff 

vs. 

CAPTAIN FORREST TUCKER, USX 
4201 Massachusetts Avenue, N. AY., 
Washington 7, D. C. 

Defendant 


Civil Action No. 772—’52 

Complaint 
(Unpaid Alimony) 

1. The matter in controversy exceeds, exclusive of in¬ 
terest and costs, the sum of $3,000.00. 

2. By decree entered November 26, 1945, the Superior 
Court of the State of Arizona in and for the County of 
Pima, in Case No. 26204, ordered defendant to pay to 
plaintiff for her support the sum of $125.00 a month 
beginning with the entry of said decree. 

3. Defendant has failed and refused to comply with 
said decree. 

WHEREFORE plaintiff sues defendant for Three 
Thousand Eight Hundred Seventy-five and no/100 Dol¬ 
lars, plus interest, costs and attorneys fees. 

/s/ Dorothy A. Corse Tucker 
Dorothy A. Corse Tucker 



STATE OF CALIFORNIA ) 

CITY & COUNTY OF SAN FRANCISCO) SS: 

I, Dorothy A. Corse Tucker, under oath depose and 
say that I am the plaintiff herein and that I have 
2 read the foregoing Complaint by me subscribed; 

that the facts therein stated are true to my best 
knowledge and belief. 

/$/ Dorothy A. Corse Tucker 
Dorothy A. Corse Tucker 

Subscribed and sworn to me this 11th dav of February, 
1952. 

/s/ Viola C. Garrison 

Notary Public in and for the 
City and County of San 
Francisco, State of Califor¬ 
nia 

My commission expires August 27, 1955 

SACHS and JACOBS 
By /s/ Sidney S. Sachs 
Sidney S. Sachs 
Attorneys for Plaintiff 
309 Woodward Building 
Executive 7734 


Filed Mav 12 1952 Harrv M. Hull, Clerk 


Answer 


First Defense: Plaintiff fails to state a claim upon 
which relief can be granted. 

Second Defense: Plaintiff’s alleged claim is barred the 
the statute of limitations or, in the alternative, plaintiff 
is guilty of laches. 


Third Defense: Plaintiffs alleged claim for unpaid 
alimony is void and a nullity, in that the Superior Court 
of the State of Arizona was without jurisdiction to pass 
a money judgment against defendant. 

Fourth Defense: 

Paragraph Xo. 1 of the complaint is denied. 

Paragraph X~o. 2 of the complaint is neither admitted 
or denied but defendant requires strict proof thereof. 

Paragraph Xo. 3 of the complaint is neither admitted 
or denied but in further answer to Paragraph Xo. 3 de¬ 
fendant avers that he is not liable for anv alleged non- 
compliance. 

4 Fifth Defense: As a further and complete de¬ 

fense to plaintiff’s claim, defendant avers that on 
or about October 20, 1945 defendant orally agreed to pay 
plaintiff the sum of $125.00 per month until such time as 
she remarried or was self-sustaining: this promise being 
given to plaintiff at her special instance and request and, 
further, upon her representation that she intended to 
secure a divorce from defendant. That, thereafter de¬ 
fendant kept his oral agreement with plaintiff. 

AYHEBEFOBE, the premises considered, defendant de¬ 
mands that the complaint against him be dismissed with 
costs assessed against the plaintiff. 

/s/ Alton S. Bradford 
Alton S. Bradford 
Attorney for Defendant 
1420 M St. XAY. XA-5S46 

Counter Claim 

Defendant, Forrest Tucker, as a counter claim against 
plaintiff, Dorothy A. Corse Tucker, respectfully repre¬ 
sents to this Court as follows: 

1. That on or about October 20. 1945 in the State of 
California, defendant orally agreed to pay to plaintiff 
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the sum of $125.00 per month until sueli time as she re¬ 
married or became self-sustaining. 

2. That on or about July 25, 194S plaintiff remarried 
but failed and refused to inform defendant and, further, 
she accepted and converted to her own use the sum of 
$125.00 each month thereafter up to and including the 
month of August, 1949. 

3. That defendant, having been outside the con- 
5 tinental limits of the United States from on or 
about October 20, 1945 was not informed of plain¬ 
tiff’s remarriage until August, 1949 at which time he 
communicated with plaintiff and she refused to explain 
her acceptance and conversion of the payments after July 
25, 194S and, further, plaintiff admitted that there were 
no further payments due to plaintiff under defendant’s 
oral agreement, plaintiff then having received the sum of 
$1500.00 in excess of the original agreement. 

WHEREFORE, the premises considered, defendant 
counter sues the plaintiff and demands judgment against 
her in the sum of $1500.00 besides the cost of this suit. 

And for what other and further relief as to the Court 
may seem just and proper. 

/s/ Alton S. Bradford 
Alton S. Bradford 
Attornev for Defendant 

Jury Demand 

Defendant demands trial by jury. 

/s/ Alton S. Bradford 
Alton S. Bradford 
Attorney for Defendant 

Certificate of Service 

I hereby certify that a copy of the foregoing Answer 
and Counter Claim has been mailed to Sidney S. Sachs, 



Esq., Attorney for plaintiff, 309 Woodward Building, 
Washington, D. C., this 10th day of May, 1952, postage 
prepaid. 

/s/ Alton S. Bradford 
Alton S. Bradford 

• • # • 

6 Filed Jun 19 1952 Harry M. Hull, Clerk 

Ansicer to Counterclaim 
First Defense 

The counterclaim fails to state a claim upon which 
relief can be granted. 


Second Defense 

The subject matter of the counterclaim is barred in 
all or part by the statute of limitations. 

Third Defense 

The alleged agreement referred to in the counterclaim 
is superseded by the order of the Arizona Court. 

Fourth Defense 

Answering the numbered paragraphs of the counter¬ 
claim, plaintiff 

1, 2. Denies the allegations of paragraphs 1 and 2. 

3. Is without information as to defendant’s where¬ 
abouts and as to when he was informed of plaintiff’s 
remarriage and denies remaining allegations of para¬ 
graph 3. 

SACHS AND JACOBS 
BY /s/ Sidney S. Sachs 

Sidnev S. Sachs 
•> 

Attorneys for plaintiff 

309 Woodward Bldg. 

EX 7734 
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V - 

Motion for Summary Judgment 

Comes now plaintiff, by lier attorneys, and respectfully 
moves that summary judgment be entered in this cause, 
for the reason that there is no genuine issue of material 
fact and plaintiff is entitled to judgment as a matter 
of law. 

In support of this motion plaintiff submits the fol¬ 
lowing : 

1. Plaintiff’s Affidavit in Support of Motion for Sum¬ 
mary Judgment, supported by certified copy of plaintiff’s 
Complaint for divorce and defendant’s appearance and 
waiver in said cause. 

2. Certified copy of Judgment of Divorce. 

3. Certified copy of Decree of Annulment. 

SACHS AND JACOBS 
BY /s/ Sidney S. Sachs 
Sidnev S. Sachs 
Attorneys for plaintiff 
309 Woodward Building 
Executive 7734 
• * • * 

13 Filed Oct 16 1952 Harry M. Hull, Clerk 
Affidavit in Support of Motion for Summary Judgment 

STATE OF CALIFORNIA ) 

CITY AND COUNTY OF SAN FRANCISCO ) ss. 

DOROTHY A CORSE TUCKER, being first duly 
sworn, deposes and says: 


That affiant is the plaintiff named in the above entitled 
action and is familiar with the facts and matters involved 
therein. 

That affiant and defendant above named. Captain For¬ 
rest Tucker, USX, were married in the City of Berkeley, 
State of California, on June 23, 1934: that thereafter 
and in the year 193S said parties moved to and became 
legal residents of the County of Pima, State of Arizona: 
that thereafter and during the year 1944 affiant separated 
from said defendant because of defendant's cruel and in¬ 
human treatment towards your affiant. 

14 That on or about the 10th day of November, 
1945, affiant caused to be filed in the Superior 
Court of the State of Arizona, in and for the County of 
Pima, a complaint for divorce against the defendant 
above named. Forrest Tucker, on the grounds of cruelty; 
that thereafter and on or about the 2fith day of Novem¬ 
ber, 1945. the written waiver of said defendant. Forrest 
Tucker, was filed in said proceeding, whereby he the said 
Forrest Tucker did appear in said action, acknowledged 
he had seen a copy of the complaint filed therein, waived 
the right to file an answer and consented that the com¬ 
plaint be heard without notice to him of trial setting, 
trial, and entry of judgment, and further waiving the 
right to he present at the trial of said action: that a 
certified copy of said waiver and said complaint are 
hereto attached, marked Exhibit A. and by this reference 
incorporated herein and made a part hereof. 

That thereafter and on the 2fith day of November. 1945. 
a judgment of divorce was entered in said proceeding 
whereby it was ordered that an absolute divorce be 
granted to affiant from defendant and whereby it was 
further ordered that the defendant pav to affiant for her 
support the sum of $125.00 per month, beginning with 
the entry of said decree: that an authenticated copy of 
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said judgment for divorce iias heretofore been supplied 
by affiant to her "Washington, D. C. attorneys who are 
representing her in the above entitled proceeding, namely, 
Sachs and Jacobs. 

That under and pursuant to said judgment of the 
Superior Court of the State of Arizona, in and for the 
County of Pima, said Forrest Tucker paid to affiant the 
alimony payments required under said decree for the 
years 1945, 194b, 1947. and 194S: that thereafter and in 
the year 1949 defendant paid to the affiant six payments 
each in the sum of $125.00, and no more: that no pay¬ 
ments have been received by affiant from said defendant 
since receipt of the last of the six payments so made in 
the vear 1949 and until the time of the making of 
15 this affidavit: that said judgment has at no time 
been modified since the date of its entry. 

That on or about the 25th day of July, 194S, affiant 
went through a purported marriage ceremony with one 
Richard LeRoy McLendon. Jr. at Reno. Nevada: that 
said marriage was performed under a marriage license 
issued to affiant and said Richard LeRoy McLendon, Jr. 
on said 25th day of July, 194S: that thereafter your 
affiant discovered that said Richard LeRoy McLendon, 
Jr. was a married man at the time of said marriage cere¬ 
mony; that affiant and said Richard LeRoy McLendon, 
Jr. at no time cohabited together: that on the 21st day 
of October, 194$, your affiant filed a complaint for an 
annulment of her purported marriage to said Richard 
LeRoy McLendon. Jr., in the Second Judicial District 
Court of the State of Nevada, in and for the County of 
Washoe, whereby she prayed that the said marriage be 
declared null and void for the fraud practiced upon her 
by said Richard LeRoy McLendon. Jr. in representing 
to her prior to said marriage ceremony that he was a 
single man; that a copy of said complaint of annulment 
is hereto attached, marked Exhibit P>, and by this refer¬ 
ence incorporated herein and made a part hereof. 
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That thereafter and on the said 21st day of October, 
194S, a decree was rendered by the Second Judicial Dis¬ 
trict Court of the State of Nevada, in and for the County 
of Washoe, in said action, declaring null and void af¬ 
fiant's marriage to said Richard LeRoy McLendon, Jr.; 
that a certified copy of the Nevada decree of annulment 
has heretofore been furnished by affiant to Sachs and 
Jacobs, her Washington, D. C. counsel in the above en¬ 
titled proceeding. 

Affiant further states that, except for the purported 
marriage ceremonv entered into with said Richard LeRov 
McLendon, Jr., as above related, your affiant has at no 
time since the date of her divorce from defendant 
16 above named, remarried, and that your affiant is 
now in truth and fact a single person. 

Further, affiant saveth not. 

/s/ Dorothy A. Corse Tucker 

Subscribed and sworn to before me this 25th day of 
August, 1952. 

/s/ Viola C. Garrison 

Notary Public in and for the 
City and County of San Fran¬ 
cisco, State of California. 
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Filed 1945 Nov 10 AM 11 17 

Belle D. Hall, Clerk Superior Court 
By Grayce I. Gibson Deputy 

IN THE SUPERIOR COURT OF THE 
STATE OF ARIZONA IN AND FOR 
THE COUNTY OF PIMA 


DOROTHY A CORSE TUCKER, 

Plaintiff, 

vs. 

FORREST TUCKER, 

Defendant. 


No. 26204 


Complaint in Divorce 
Comes now the plaintiff and alleges 

I. 

That the plaintiff and the defendant are now and have 
been for more than one year last past bona fide residents 
of Pima County Arizona: 


II. 

That plaintiff and defendant were married on June 23, 
1934 in Berkeley, California: 

III. 

That the parties hereto have no children born of their 
marriage and no community property; 

IV. 

That the defendant has been guilty of excesses, cruel 
treatment and outrages towards the plaintiff; that here¬ 
tofore and during the year 1943 and while this plaintiff 
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believed she had the love and affection of her husband, 
and without any cause therefor, the defendant did, with¬ 
out this plaintiff’s knowledge or consent, communi- 
1S cate with a law firm in the City of Tucson, Ari¬ 
zona, for the purpose of instituting an action for 
divorse against this plaintiff: that this plaintiff did there¬ 
after in the year 1944 in good faith open a letter ad¬ 
dressed to the defendant by the said law firm and did 
then discover the facts .just above related: that this 
plaintiff did thereafter write to the defendant with regard 
to said information and did receive a reply from the 
defendant admitting that lie had communicated with said 
attorneys in connection with a contemplated divorce from' 
the plaintiff: that the plaintiff and the defendant have 
been separated since the plaintiff made such discovery; 
that the defendant's actions as aforesaid have caused 
great mental and physical distress to this plaintiff. 

WHEREFORE this plaintiff does pray for a judgment 
of divorce from the defendant, for support money of $125 
per month, $150 for attorneys' fees and costs. 

Dorothy A. Corse Tucker 
Plaintiff 

CONNER & JONES 
By Gerald Jones 

303-6 Valley National Building 
Tucson. Arizona 
Attomevs for Plaintiff 

• • t • 

19 Filed Oct 16 1952 Harry M. Hull, Clerk 

I, Forrest Tucker, the above named defendant, do here¬ 
by appear in the above entitled action and state that I 
have seen a copy of the complaint therein and that I will 
not file any answer to the said complaint, and do waive 
the right so to do, and do consent that the said complaint 
may be heard forthwith or at any time, without any 
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notice to me of trial setting, trial and/or entry of judg¬ 
ment; and I do hereby waive the right to be present at 
the trial of said action. 

Forrest Tucker 

REPUBLIC OF URUGUAY ) 

Republic of Uruguay ) 

Department of Montevideo ) 

City of Montevideo ) 

Consular Section, Embassy ) 

of the United States of America ) ss. 

On this 19th day of November, 1945 before me, the 
undersigned officer, personally appeared Forrest Tucker, 
known to me to be the person whose name is subscribed 
to the foregoing instrument and acknowledged to me that 
he executed the same for the purposes therein con¬ 
tained. 

20 In witness whereof I have hereunto set my hand 
and official seal the dav and vear first above writte. 

Edward J. Sparks 

Edward J. Sparks 
Consul of the United States 
of America 


(SEAL) 


SERVICE NO. 1553 
NO FEE PRESCRIBED 
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21 Filed 1945 Nov 26 PM 2 01 


Belle D. Hall, Clerk Superior Court 
By G. Dobson, Deputy 

IN THE 

SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF PIMA 

DOROTHY A. CORSE TUCKER, 

Plaintiff, 


—vs— 

FORREST TUCKER, 

Defendant. 


No. 26204 

Judgment of Divorce 

This cause came on trial before the Court sitting with¬ 
out a jury on Nov. 26, 1945, the plaintiff appearing' in 
person and by her attorneys Conner & Jones and the 
defendant appearing not, the defendant having filed with 
the Clerk of the above entitled Court his waiver stating 
that he did not care to tile anv answer herein and author- 
izing the Court to proceed to trial of this cause and entry 
of judgment without further notice to him. 

Plaintiff having offered testimony and evidence and 
the Court being duly advised in the premises, now% there¬ 
fore, on motion of counsel for the plaintiff the Court does 
find that the allegations of the plaintiff’s complaint are 
true and that plaintiff is entitled to a decree of divorce 
and to the relief prayed for in said complaint and does 
hereby 
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ORDER, ADJUDGE AND DECREE: 

I. 

That the bonds of matrimony existing between plaintiff, 
Dorothy A. Corse Tucker, and the defendant, Forrest 
Tucker, be and the same are hereby forever and 
22 absolutely dissolved and the plaintiff is granted 
an absolute decree of divorce from the defendant; 

II. 

That the defendant do pay to the plaintiff for her sup¬ 
port the sum of $125 a month beginning with the entry 
of this decree: 


III. 

That defendant do pay the sum of $150 attorneys’ fees 
and costs. 

Done in open Court this 26 day November, 1945. 

Evo De Concini 
Judge 


23 AUTHENTICATION 

State of Arizona, ) 

County of Pima. ) ss. 

I, Belle D. Hall, Clerk of the Superior Court of the 
State of Arizona, in and for the County of Pima, do 
hereby certify and attest the foregoing to be a full, true 
and correct copy of the original Judgment of Divorce. 


Case #26204 DOROTHY A. CORSE TUCKER, 
Plaintiff, -vs- FORREST TUCKER, Defendant 
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which is on file in my office, and that I have carefully 
compared the same with the original. Executed and 
proved agreeable to the laws and usages of the State of 
Arizona. 

In Witness Whereof, I have hereunto set my hand and 
annexed the seal of the Superior Court of Pima County, 
State of Arizona, this 22nd day of August, 1951. 


/s/ Belle D. Hall 

Clerk of the Superior Court 
of the State of Arizona, in 
and for the County of Pima. 

State of Arizona. ) 

County of Pima. ) ss. 


T. Lee Garrett, Judge of the Superior Court of the 
State of Arizona, in and for the County of Pima, do 
hereby certify that Belle "D. Hall is clerk of the Superior 
Court of the State of Arizona, in and for the County of 
Pima, which is a court of record, having a seal: that the 
signature to the foregoing certificate and attestation is 
the genuine signature of said Belle D. Hall and such offi¬ 
cer: that the seal annexed thereto is the seal of said 
Superior Court: that the said Belle D. Hall, as such Clerk, 
is the proper officer to execute the said certificate and 
attestation, and that such attestation is in due form ac¬ 
cording to the laws of the State of Arizona. 


In Witness Whereof. I have hereunto set my hand in 
mv official character as such Judge, at the Citv of Tucson, 
County and State aforesaid, this 22nd day of August, 
1951. ’ 


/s/ Lee Garrett 

Judge of the Superior Court 
of the State of Arizona, in 
and for the Countv of Pima. 


State of Arizona, ) 

County of Pima. ) ss. 

I, Belle D. Hall, Clerk of the Superior Court of the 
State of Arizona, in and for the County of Pima, which 
is a court of record, having a seal, which seal is annexed 
hereto, do hereby certify that Lee Garrett, whose name is 
subscribed to the foregoing certificate of due attestation 
was at the time of signing the same. Judge of the Su¬ 
perior Court aforesaid, and was duly commissioned, quali¬ 
fied and authorized by law to execute said certificate. 
And I do further certify that the signature of Lee Gar¬ 
rett, Judge as aforesaid, to the said certificate of due 
attestation is genuine. 

In Witness Whereof, I have hereunto set my hand and 
annexed the seal of the Superior Court, at my office in 
said County and State, this 22nd day of August, 1951. 

/s/ Belle D. Hall 

Clerk of the Superior Court 
of the State of Arizona, in 
and for the County of Pima. 

• # # * 

24 Filed Oct 16 1952 Harry M. Hull, Clerk 

IN THE SECOND JUDICIAL DISTRICT COURT OF 
THE STATE OF NEVADA, IN AND FOR 
THE COUNTY OF WASHOE 

DOROTHY TUCKER McLENDON, 

Plaintiff, 

vs. 

RICHARD LeROY McLENDON, JR., 

Defendant. 


Dept. 
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Complaint for Annulment 

COMES NOW the plaintiff above named and alleges 
as follows: 


I. 

That a marriage license was issued on the 25th day of 
July, 194S, to the plaintiff and defendant by the Clerk of 
the County of Washoe, State of Nevada, and pursuant 
to said marriage license said plaintiff and defendant went 
through a marriage ceremony at the courthouse in Reno, 
Nevada, on the 25th day of July, 194S. 


II. 

That the defendant, in order to induce plaintiff to 
marry him, falsely and fraudulently represented to plain¬ 
tiff at the time of the issuance of the marriage license in 
the City of Reno, County of Washoe, State of Nevada, 
that he had no other wife then living; that said repre¬ 
sentation was false and untrue in that at the time of the 
issuance of the marriage license and at the time of the 
performance of the marriage ceremony the defendant had 
a wife then living, to wit, Dorothy Russell McLen- 
25 don: that defendant’s marriage to Dorothy Russell 
McLendon had never been dissolved. 

WHEREFORE, plaintiff prays that said marriage may 
be, by a decree of this Court, declared null and void for 
the reason hereinbefore set forth, and for such other and 
further relief as to the Court may seem proper. 

Thatcher, Woodburn & Forman 


Attornevs for Plaintiff 
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State of Nevada ) 

County of Washoe ) ss. 

DOROTHY TUCKER McLENDON, being first duly 
sworn, deposes and says: That she is the plaintiff in the 
above entitled action; that she has read the foregoing 
complaint and knows the contents thereof; that the same 
is true of her own knowledge, except as to those matters 
therein stated on information and belief, and as to those 
matters, she believes it to be true. 

Dorothy Tucker McLendon 

Subscribed and sworn to before me this 21st day of 
October, 194S. 

(SEAL) /s/ Catherine Tweedt 

Notary Public in and for the 
County of Washoe, State of 
(SEAL) Nevada. 

27 Filed Oct 21 4 13 PM ’48 

E. H. Beemer, Clerk By /s/ M. Cooper, Deputy 

No. 120S54 Dept. No. 2 

Thatcher, Woodburn and Forman 
Attornevs for Plaintiff 

In the Second Judicial District Court of the State of 
Nevada, in and for the County of Washoe. 

DOROTHY TUCKER McLENDON, 

Plaintiff 

vs. 

RICHARD LeROY McLENDON, JR. 


Defendant. 


Decree of Annulment 


The above entitled cause came on regularlv for hear- 
ing on the 21st day of October, 1948, before the above 
entitled Court, the undersigned District Judge presiding, 
sitting without a jury, a trial by jury having been waived, 
the plaintiff appearing personally and by her attorneys, 
Thatcher, Woodburn and Forman, and the defendant not 
appearing personally: and it appearing to the satisfac¬ 
tion of the Court herein that the defendant has appeared 
in this action and has declined to file an answer to said 
Complaint for Annulment and likewise having in writing 
consented that said case may be set for trial without 
further notice to the defendant, and the default of the 
defendant for failing to answer having been duly and 
regularly entered as required by law: and said cause com¬ 
ing on for trial upon the Complaint for Annulment 
28 of the plaintiff and evidence having been there¬ 
upon introduced in said cause, and the Court hav¬ 
ing been fully advised in the premises and having duly 
considered the law and the evidence and having rendered 
its decision in favor of the plaintiff and against the de¬ 
fendant. and having heretofore filed its Findings of Fact 
and Conclusions of Law wherein it finds that plaintiff is 
entitled to a Decree of Annulment as hereinafter pro¬ 
vided: 

NOW. THEREFORE. IT I? HEREBY ORDERED, 
ADJUDGED AND DECREED that the marriage between 
the parties performed at R^no, Washoe County. Nevada, 
on the 25th day of July. 1948, is hereby declared to be 
null and void. 

IT IS FURTHER ORDERED. ADJUDGED AND 
DECREED that the said marriage be, and the same is 
hereby, annulled and is void from the date of this judg- 
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ment, and the said parties are and each of them is freed 
from the obligations thereof. 

DATED: This 21st day of October, 194S. 

/s/ A. J. Maestretti 
District Judge 

29 IN THE 

SECOND JUDICIAL DISTRICT COURT 

Of the State of Nevada in and for the County of Washoe 
No. 120S54 Dept. No. 2 
DOROTHY TUCKER McLENDON, 

Plaintiff 

vs. 

RICHARD LeROY McLENDON, JR., 

Defendant 

I, E. H. Reemer, County Clerk and ex-officio Clerk of 
the Second Judicial District Court of the State of Ne¬ 
vada, in and for the County of Washoe, do hereby cer¬ 
tify that I have compared the foregoing with the original 
thereof, and that I am the keeper of said original, keeping 
same on file in my office as the legal custodian, and 
keeper of the same under the laws of the State of Nevada, 
and I further certify that the foregoing copy attached 
hereto is a full, true and correct copy of the Decree of 
Annulment and now on file and of record in my office. 

I do further certify that the same has not been altered, 
amended or set aside, but is still of full force and effect. 

In Witness Whereof, I have hereunto set my hand and 
affixed the Seal of said Court this 21st day of October, 
A. D. 194S. 


(SEAL) 


/s/ E. H. Beemer 
County Clerk. 
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30 I, A. J. MAESTRETTI, one of the Presiding 
Judges of the Second Judicial District Court of the 
State of Nevada, in and for the County of Washoe do 
herein* certify that said Court is a Court of Record, hav- 
ing a Clerk and a Seal: and that there is no condition 
by lav* for a chief judge or presiding magistrate thereof, 
that both of said two judges are phv-ed by law on an 
equality as to authority: that E. H. BEEMER, who has 
signed the annexed attestation, is the duly elected and 
qualified County Clerk of the County of Washoe, and was 
at the time of signing said attestation, ex-officio Clerk of 
said Court. 

That his signature is his genuine hand writing and that 
all of his official acts as such Clerk are entitled to full 
faith and credit. 

And further certify that said attestation is in due 
form of the law. 

Witness my hand this 21st day of October, A. D. 1948. 

/s/ A. J. Maestretti 
One of the Presiding Judges of the Sec¬ 
ond Judicial District Court of the State 
of Nevada, in and for the County of 
Washoe. 

STATE OF NEVADA ) 

COUNTY OF WASHOE ) ss. 

E. H. BEEMER, County Clerk and ex-officio Clerk of 
the Second Judicial District Court of the State of 
Nevada, in and for the County of Washoe, do hereby cer¬ 
tify that the Honorable A. J. MAESTRETTI whose 
name is subscribed to the preceding Certificate, is one of 
the Presiding Judges of said Court, duly elected and 
qualified, and that the signature of said Judge to said 
Certificate is genuine. 
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In Witness Whereof, I have hereunto set my hand and 
affixed the Seal of said Court this 21st day of October, 
A. D. 194S. 

/s/ E. H. Beemer 

County Clerk and ex-officio Clerk of the 
Second Judicial District Court of the 
State of Nevada, in and for the County 
(SEAL) of Washoe. 

31 Filed Oct 21 1952 Harry M. Hull, Clerk 

Answer To Motion For Summary Judgment 

Now comes the defendant by and through his attorney 
and moves the Court to deny plaintiff’s motion for sum¬ 
mary judgment, and for reasons states: 

1. That there is now pending a notice to take the de¬ 
position of the plaintiff in this cause which has not been 
complied with. 

2. That there is a genuine issue of fact in this cause 
both as to the arrangements for plaintiff’s maintenance 
and, further, as to whether or not the Court had juris¬ 
diction to enter any money judgment against defendant 
whatsoever. 

3. That the remarriage of plaintiff vacated any obli¬ 
gation on the part of the defendant towards plaintiff. 

4. And for what other and further reasons as may be 
presented to the court at the time of hearing this motion. 

/s/ Alton S. Bradford 
Alton S. Bradford 
Attorney for Defendant 
1426 M Street, N. W. 

• • • • 
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Filed Nov 13 1952 llarry M. Hull, Clerk 


Order Granting Summarg Judgment 

Upon consideration of plaintiff’s Motion for Summary 
Judgment, of defendant's answer thereto and of the rec¬ 
ord herein, oral argument having been had, and it ap¬ 
pearing to the Court from the record herein that by order 
of the Superior Court of the State of Arizona for the. 
County of Pima, defendant was directed to pay to plain¬ 
tiff for her support the sum of $125.00 per month, com¬ 
mencing November 20. 1945: that said order as so en¬ 
tered remains in full force and effect: that defendant 
made such payments for the period ending June 1949: 
that defendant has not made payments under the order 
for subsequent months: that the sum of the payments 
not made by defendant, through January, 1952. was Three 
Thousand Eight Hundred Seventy-Five Dollars ($3,- 
875.00). it is by the court this 13tli day of November, 

1952. 

ORDERED that plaintiff's Motion for Summary Judg¬ 
ment be and herebv is granted and judgment is hereby 
awarded against defendant for Three Thousand Eight 
Hundred Seventy-Five and no 100 Dollars ($3,S7o.00) 

* * * 

33 * * * in favor of plaintiff on defendant's counter¬ 

claim. and it is further 

ORDERED the judgment be and hereby is awarded to 
plaintiff for costs. 

/§/ Mathew F. McGuire 
Judge 


♦ 


34 Filed Nov 17 1952 Harry M. Hull, Clerk 

Order Vacating Order Granting Summary Judgment 

Upon consideration of the Court’s own motion to va¬ 
cate and set aside its order granting summary judgment 
in favor of Plaintiff, it is by the Court this 17th day of 
November, 1952, 

ORDERED that the order granting Plaintiff summary 
judgment entered November 13th, 1952 is hereby vacated 
and set aside. 

/s/ Mathew F. McGuire 
Judge 

On reconsideration motion for summary judgment- 
granted —Order accordingly. 

c* r* • 

McGuire J 1/17/53 

* * * * 

35 Filed Mar 4 1953 Harrv M. Hull, Clerk 

Order Granting Summary Judgment 

Upon consideration of plaintiff’s Motion for Summary 
Judgment, of defendant’s answer thereto and of the rec¬ 
ord herein, oral argument having been had, and it ap¬ 
pearing to the Court from the record herein that by or¬ 
der of the Superior Court of the State of Arizona for the 
County of Pima, defendant was directed to pay to plain¬ 
tiff for her support the sum of $125.00 per month, com¬ 
mencing November 2G, 1945; that said order as so entered 
remains in full force and effect: that defendant made such 
payments for the period ending June 1949: that defend¬ 
ant has not made payments under the order for subse¬ 
quent months: that the sum of the payments not made by 
defendant, through January, 1952, was Three Thousand 
Eight Hundred Seventy-Five Dollars ($3,S75.00), it is by 
the Court this 4th day of March, 1953 
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ORDERED that plaintiffs Motion for Summary Judg¬ 
ment be and hereby is granted and judgment is hereby 
awarded against defendant for Three Thousand Eight 
Hundred Seventy-Five and no/100 Dollars ($3,S75.00), 
and it is 

ORDERED that judgment be and hereby is awarded in 
favor of plaintiff on defendant’s counterclaim, and it is 
further 

ORDERED the judgment be and hereby is awarded to 
plaintiff for costs. 

/s/ Mathew F. McGuire 
Judge 

# * * * 

37 Filed Mar 10 1953 Harry M. Hull, Clerk 

Motion 

(To Vacate Judgment) 

Now comes the defendant in the above entitled cause 
and moves the Court to vacate the judgment entered on 
March 4, 1953 granting the plaintiff a money judgment 
against him upon the basis of an order issued by the 
Superior Court of the State of Arizona when defendant 
was not personally served within the jurisdiction and did 
not make an appearance in the cause, and for reasons 
states: 

1. That a judgment previously was entered against 
defendant in this cause and vacated by the Court’s own 
motion. 

2. That briefs have been submitted on this point and 
the Arizona Code does not provide for a judgment against 
defendant as was issued. 
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3. That the Court of Arizona was without jurisdiction 
to render a money judgment against defendant. 

4. That this cause contains questions of fact that can 
only be determined upon a hearing of the cause on its 

merits. 

38 5. And for what other and further reasons as 
may be presented to the Court at the time of hear¬ 
ing this motion. 

/s/ Alton S. Bradford 
Alton S. Bradford 
Attorney for Defendant. 

Points and Authorities In Support 

1. Defendant adopts the record of this cause for use 
in informing the Court of the points and authorities to¬ 
gether with all memorandums and documents filed therein. 

/s/ Alton S. Bradford 
Alton S. Bradford 

• • • * 

39 Filed Apr 13 1953 Harry M. Hull, Clerk 

Ord-er Denying Motion To Vacate Judgment 

Upon consideration of defendant’s Motion to Vacate 
Judgment, it is by the Court this 13th day of April, 1953, 

ORDERED that said Motion be and hereby is denied. 

/s/ Mathew F. McGuire 
Judge 

• • • • 
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40 Filed Apr 21 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Forrest Tucker, defendant 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from a final judg¬ 
ment entered in this action on the 13th day of April, 1953. 

/$/ Alton S. Bradford 
Alton S. Bradford 
Attorney for Defendant 
1420 M St. X. W., 

Washington. D. C. 

# • • • 

41 Filed Apr 29 1953 Harry M. Hull. Clerk 

Designation of Record On Appeal 

1 . Complaint in this cause. 

2. Answer to Complaint in this cause. 

3. Counterclaim of defendant. 

4. Answer to Counterclaim. 

5. Notice of Taking deposition of plaintiff, Dorothy 
A. Corse Tucker. 

6 . Affidavit of plaintiff, Dorothy A. Corse Tucker, filed 
Mav 2, 1952. 

7. Order denying plaintiff's Motion to vacate notice of 
taking deposition, filed May 22, 1952. 

S. Affdavit of Dorothy A. Corse Tucker dated August 
25, 1952. 

9. Order granting summary judgment, filed November 
13, 1952. 


10. Order vacating Order granting summary judgment, 
filed November 17, 1952. 

42 11. Order granting summary judgment, filed 
March 4, 1953. 

12. Order denying motion to vacate judgment, filed 
April 13, 1953. 

13. Complaint in divorce action, Superior Court, State 
of Arizona, Tucker v. Tucker, No. 20204. 

14. Waiver in complaint in divorce action. 

15. Judgment of divorce. 

1G. This designation. 

/s/ Alton S. Bradford 
Alton S. Bradford 
Attorney for Defendant 

• # * * 

43 Filed Mav S 1953 Harrv M. Hull, Clerk 

» • 

Counter-Deftirjncition of Record On Appeal 

Comes now the plaintiff by her attorneys Sachs and 
Jacobs, and designates the following to be included in the 
record on appeal in addition to defendant’s designation of 
record heretofore filed in this cause: 

1. Motion for Summary Judgment 

2. Complaint for Annulment, McLendon v. McLendon 

3. Decree of Annulment, McLendon v. McLendon 

4. Answer to Motion for Summary Judgment 

5. Judge’s Memorandum Granting Summary Judgment 
dated January 17, 1953 
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6 . Motion to Vacate Judgment with Points and Au¬ 
thorities in Support 

SACHS AND JACOBS 

By /s/ Sidney S. Sachs 
Sidney S. Sachs 
Attorneys for plaintiff 
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STATEMENT OF QUESTIONS PRESENTED 


1. That the question of jurisdiction is a factual one and 
appellant is entitled to a hearing of the cause in the lower 
court on its merits. 

2. That the Superior Court of Pima County, Arizona, 
was without jurisdiction to render a money judgment 
against him under the circumstances and that the judgment 
is void because of absence of jurisdiction. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,821 


FORREST TUCKER, Appellant , 
v. 

DOROTHY A. CORSE TUCKER, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Dorothy A. Corse Tucker, Appellee, a resident of the 
State of California, filed a complaint in the United States 
District Court for the District of Columbia, Civil Action 
Number 772-52, against Captain Forrest Tucker, Appel¬ 
lant, a resident of the District of Columbia, demanding 
Judgment in excess of $3,000.00 for unpaid alimony 
awarded her on November 26,1945 in the Superior Court of 
the State of Arizona, in and for the Countv of Pima. 


This appeal is from a final judgment directed, on motion 
of appellee, against appellant on March 4, 1953 without a 
hearing of the complaint and answer on its merits. 

Jurisdiction of this Court is based on Title 28, Section 1 
and Section 1291, United States Code. 

Appellant’s Designation of Record, on appeal item Xo. 
11 is order granting summary judgment to appellee, filed 
March 4, 1953, Civil Action Xo. 772-52 in the United States 
District Court for the District of Columbia. 

STATEMENT OF CASE 

The facts of the case have never been presented. Appel¬ 
lant has never been given an opportunity to be heard on a 
personal judgment rendered against him, in the Superior 
Court of the State of Arizona in and for the County of 
Pima, when he was a non-resident of the State on duty 
with the Armed Forces of the United States (United States 
Xavy) in the Republic of Uruguay. Appellant was not 
served with a complaint either within or without the State 
of Arizona. Appellant never appeared in the case, never 
filed an answer in the case, and was not represented by 
counsel or agent, asked no relief, did not participate in the 
merits of the case and did not waive personal service. Un¬ 
der such circumstances it is contended that that portion of 
the order which rendered a money judgment against him 
is void. 

Upon demand on appellant to comply with the order of 
the Arizona Court, appellant resisted the same for lack of 
jurisdiction. 

Appellant represents that a hearing of this cause on its 
merits will reflect that appellant is a Xaval Officer; that he 
and appellee were married on June 23, 1934 at Berkeley, 
California; that when appellant returned from sea duty 
in 1945 he discovered appellee living in adultery during his 
absence; that appellee did not dispute this and as and for 
an amicable settlement he reduced appellee’s allotment to 
$125.00 a month and stated that he would secure a divorce 


from her as soon as practicable without embarrassment or 
publicity; that appellee returned to her home in California 
and thereafter, when appellant was on duty in the Republic 
of Uruguay, he received a communication from an attorney 
in Arizona including a waiver; that appellant believed ap¬ 
pellee was going to secure a divorce and that by signing 
the waiver lie was expediting the action which he desired 
and at the same time informing the Court that he did not 
wish to contest the same; that the allotment was continued 
until appellant returned to the United States and was in¬ 
formed that appellee had secured her divorce and remar¬ 
ried; that appellant called appellee and demanded to know 
of her why she had continued to accept the allotment and 
she gave him no explanation, he therefore discontinued the 
same in 1949; he was then apprised that a divorce had been 
granted appellee and a judgment entered against him for 
$125.00 per month; he refused to make any further pay¬ 
ments and upon formal demand, some three years later, in 
the United States District Court for the District of Colum¬ 
bia, appellant sought to resist the judgment; however, he 
was not given a hearing and the question of jurisdiction 
was decided on the record by summary judgment. This 
appeal followed. 


STATUTES INVOLVED 

Arizona Code Annotated, 1939, 21.319 Acceptance of 
"Waiver or Service—Voluntary Appearance: 

“The defendant mat) accept service of any process 
or waive the issuance of service thereof, in writing, 
signed by him or by his authorized agent or attorney, 
and filed in the action: the defendant may, in person 
or by attorney, by his authorized agent, enter an ap¬ 
pearance in open court. And such appearance shall be 
noted by the Clerk upon the docket and entered on the 
minutes; such waiver, acceptance or appearance shall 
have the same force and effect as if summons had been 
issued and served. The filing of an answer shall con¬ 
stitute an appearance 
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United States Code Annotated, Title 50, App. Article II, 
Section 520: 

4 ‘ (1) In any action of proceedings commenced in any 
Court, if it be a default of any appearance by the de¬ 
fendant, the plaintiff before entering judgment shall 
file in the Court an affidavit setting forth facts show¬ 
ing that the defendant is not in the military service.” 
» * # 

“(3) In any action or proceeding in which a person 
in military service is a party if such party does not 
personally appear therein or is not represented by an 
authorized attorney, the court may appoint an attor¬ 
ney to represent him: and in such case a like bond may 
be required and an order made to protect the rights 
of such person. But no attorney appointed under this 
Act (said sections) to protect a person in military serv¬ 
ice shall have power to waive any right of the person 
for whom he is appointed or bind him by his acts.” 

SUMMARY OF ARGUMENT 

Appellant was outside the continental limits of the United 
States as a member of the Armed Forces when a money 
judgment was entered against him in the State of Arizona. 
He was not served with process within the jurisdiction of 
the Court that rendered the judgment and he did not enter 
an appearance in the cause nor file an answer. 

He was informed that appellee contemplated filing a 
divorce action against him which he desired, and he was 
requested to file a waiver which he did; the judgment ren¬ 
dered against him specifically stated that he did not appear 
in the cause. The pertinent part of the decree reads as 
follows: 
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No. 26204 

Judgment of Divorce 
“Dorothy A. Corse Tucker, Plaintiff, 

vs. 

Forrest Tucker, Defendant. 

This cause came on trial before the Court sitting 
without a jury on November 26, 1945, the plaintiff ap¬ 
pearing in person and by her attorneys, Conner & 
Jones, and the defendant appearing not.” * * * 

ARGUMENT 

In November, 1945 Captain Forrest Tucker was in the 
Republic of Uruguay, City of Montevideo, and while there 
he received a paper from his wife’s attorneys in Pima 
County, Arizona, entitled “Waiver” which reads as 
follows: 


“In The Superior Court of the State of 
Arizona in and for the County of Pima 

No. 26204 
Waiver 

Dorothy A. Corse Tucker, Plaintiff, 

vs. 

Forrest Tucker, Defendant. 

I, Forrest Tucker, the above named defendant, do 
hereby appear in the above entitled action and state 
that I have seen a copy of the complaint therein and 
that I will not file any answer to the said complaint, 
and do waive the right so to do, and do consent that 
the said complaint may be heard forthwith or at any 
time, without any notice to me of trial setting, trial 
and/or entry of judgment: and I do hereby waive the 
right to be present at the trial of said action. 

s/ Forrest Tucker 
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Republic of Uruguay 
Department of Montevideo 
City of Montevideo 
Consular Section, Embassy 
of the United States of America 

On this 19th day of November, 1945 before me, the 
undersigned officer, personally appeared Forrest 
Tucker, known to me to be the person whose name is 
subscribed to the foregoing instrument and acknowl¬ 
edged to me that he executed the same for the purposes 
therein contained. 

In witness whereof I have hereunto set my hand and 
seal the dav and year first above written. 

Edward J. Sparks 
Edward J. Sparks 
Consul of the United States 
of America 

(Seal) Service No. 1553 

No fee prescribed ” 

Appellant signed the above waiver and forwarded it to 
his wife’s attornevs. 

The pertinent parts of the Arizona law applicable to such 
a waiver reads as follows: 

“The defendant may * * * waive the issuance of 

SERVICE THEREOF, IN WRITING, SIGNED BY HIM, * * * SUCH 
WAIVER * * * SHALL HAVE THE SAME FORCE AND EFFECT AS 
IF SUMMONS HAD BEEN ISSUED AND SERVED.” 

A judgment for divorce in favor of Dorothy A. Corse 
Tucker, appellee, was rendered upon her application by 
the Superior Court of the State of Arizona, the waiver was 
filed with the Court; however, it does not appear whether 
the waiver was filed before or after the decree was granted. 

The order of the Superior Court was in two parts, one 
part granting appellee an absolute divorce from appellant 
and the second part rendering a personal judgment against 
appellant for the sum of $125.00 a month. The pertinent 
parts of the decree read as follows: 


No. 26204 

Judgment of Divorce 
“Dorothy A. Corse Tucker, Plaintiff, 

vs. 

Forrest Tucker, Defendant. 

This cause came on trial before the Court sitting 
without a jury on November 26, 1945, the plaintiff ap¬ 
pearing in person and by her attorneys, Conner & 
Jones and the defendant appearing not, * * * 

2 . That the defendant do pay to the plaintiff for her 
support the sum of $125.00 a month beginning with the 
entry of this decree; * * * ” 

It is the contention of appellant that the second part of 
the divorce decree which rendered a money judgment 
against appellant is a nullity and has no force and effect 
either within the State of Arizona or without. 

Pennoyer v. Neff, 95 U. S. 714, reflects that a personal 
judgment is without any validity if it be rendered by a state 
Court in an action upon a money demand against a non¬ 
resident of the State who was served by publication of 
summons but upon whom no personal service of process 
within the State was made, and who did not appear; and no 
title to property passes by a sale under execution issued by 
such a judgment. 

In the case of Bischoff v. Methered, 9 Wall. S12, this 
cause reflects that: speaking of a money judgment recorded 
in the Common Pleas of Westminster Hall, England, upon 
a personal notice service in the city of Baltimore, Mr. Jus¬ 
tice Bradley, speaking for the court, said: 

“It is enough to say that it was wholly without ju¬ 
risdiction of the person, and whatever validity it may 
have in England by virtue of statute law against prop¬ 
erty of the defendant there situate, it can have no 
validity here, even of a prima facie character. It is 
simply null.” 

Personal service within the State of Arizona or a general 
appearance is a requirement of due process in an action in 
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personam against appellant, Forrest Tucker, to give the 
court jurisdiction sufficient to substantiate a money judg¬ 
ment against him. The question of jurisdiction is a funda¬ 
mental right to be decided before appellant should answer 
for a judgment that is a nullity. 

The question involved in this appeal is answered by the 
Court recited above which, when applied to the waiver, 
reads as follows: 

“The defendant may * * * waive the issuance of serv¬ 
ice thereof, in writing, signed by him * * * such waiver 
* * * shall have the same force and effect as if sum¬ 
mons had been issued and served.” 

The only possible service that could be obtained on ap¬ 
pellant at the time waiver was signed in Uruguay was 
either by service through the American Consul in the 
Embassy in that Country or by publication in the State of 
Arizona. Appellant, Forrest Tucker, avers that the sole 
and only reason for signing the waiver was that he believed 
it would notify the Court that he knew of the action and 
had no interest in it and that by signing the waiver it would 
avoid serving him through the American Consul at a time 
when he did not wish his personal affairs to be a matter of 
general knowledge on his assignment. 

The judgment for divorce recited above further recog¬ 
nizes that there was no appearance by appellant when it 
recited “the defendant appearing not” * * *. 

CONCLUSION 

The summary judgment entered against appellant with¬ 
out a hearing by the United States District Court for the 
District of Columbia on March 4, 1953 was in error, not 
only on the face of the record submitted but also due to 
appellant not receiving a trial on the merits of a cause 
that involved a question of fact and should, therefore, be 
reversed. 

Respectfully submitted, 

Alton S. Bradford 
Attorney for Appellant 
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Xo. 11,821 

QUESTION PRESENTED 


In the opinion of the appellee the question presented 
is: In an action instituted in 1952 in the District of 
Columbia bv a woman against her erstwhile husband for 
alimony in arrears under an Arizona decree for divorce 
and alimony, dated 1945, was Summary Judgment prop¬ 
erly granted when it appeared that: 

1 . The parties had been legal residents of Arizona; 

2. The husband appeared in the Arizona action and 
filed a written waiver of his right to answer the com¬ 
plaint : 

3. The husband made payments for approximately 43 
months pursuant to the decree and made no attempt in 
Arizona to attack the decree: 

4. The husband conceded the validity of the decree 
insofar as it rendered a divorce; and 

5. By the law of Arizona the payments required by 
the decree vested as they became due, without the possi¬ 
bility of retroactive modification. 
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No. 11,821 


Forrest Tucker, Appellant, 
vs. 

Dorothy A. Corse Tucker, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This is an appeal “from a final judgment entered in 
this action on the 13th day of April, 1953.” (Jt. App. 
2SA) On that day the court below entered an order 
denying a motion to vacate a summary judgment which 
had been entered. A Motion to Dismiss the Appeal was 
filed, on the grounds the appeal was from a non-appeal- 
able order and was untimely as to the order granting 
summary judgment. This Motion was denied. Chief 
Judge Stephens dissenting. It seems clear that the order 
denying the motion to vacate was plainly not appealable 
and it is assumed therefore that this court considered the 
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appeal to be timely as to the order granting summary 
judgment. 

That order was entered upon a complaint for unpaid 
alimony. The complaint, filed February 20, 1952, alleged 
that appellant had failed and refused to comply with a 
decree of the Superior Court of the State of Arizona 
in and for the County of Pima, which was entered No¬ 
vember 20, 1945, and which directed appellant to pay to 
appellee for her support the sum of $125.00 per month. 
(.It. App. 2A) 

Appellant answered the complaint and thereafter ap¬ 
pellee filed a Motion for Summary Judgment. (Jt. App. 
3A, 7A) Along with the Motion appellee filed, inter alia, 
certified copies of her Complaint in Divorce (Jt. App. 
11 A): appellant's Waiver in said action (Jt. App. 12A); 
the decree entered on said Complaint (Jt. App. 14A); and 
her Affidavit in Support of Motion for Summary Judg¬ 
ment. (Jt. App. 7A) 

By her affidavit appellee deposed that she and appellant 
were married in California in 1934; that in 193S they 
became legal residents of Arizona; that in 1944 they sepa¬ 
rated; that on or about the 10th day of November, 1945, 
affiant filed in Arizona a complaint for divorce against 
appellant on the ground of cruelty; that on or about 
November 26, 1945, the written waiver of appellant was 
filed, by which appellant appeared in said action, ac¬ 
knowledged he had seen a copy of the complaint filed 
therein, stated he would not file any answer to the com¬ 
plaint and waived the right to do so and consented that 
the complaint be heard without notice to him of trial set¬ 
ting, trial, and/or entry of judgment, and further w-aived 
the right to be present at the trial of said action. The 
affidavit then recited that a divorce w'as granted to appel¬ 
lee on November 26, 1945, and that by the decree appel¬ 
lant was ordered to pay to appellee for her support the 
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sum of $125.00 per month, beginning with the entry of 
said decree. 

By the affidavit it was further established that ap¬ 
pellant made the alimony payments for the year 1945, 
1946, 1947 and 194S; “that thereafter and in the year 
1949 [appellant] paid to the affiant six payments, each in 
the sum of $125.00, and no more; that no payments have 
been received by appellee from [appellant] since receipt 
of the last of the six payments so made in the year 1949; 
that said judgment lias at no time been modified since 
the date of its entry.” (Jt. App. 9A) 

On October 21, 1952, appellant filed an Answer to Mo¬ 
tion for Summary Judgment containing no evidence, but 
argument only. (Jt. App. 23A) 

The trial court, on November 13, 1952, entered a sum¬ 
mary judgment for appellee, but on November 17, 1952, of 
its own motion, vacated the summary judgment (Jt. App. 
24A, 25A). Thereafter memoranda were filed and on 
January 17, 1953, the court noted: “On reconsideration, 
motion for summary judgment granted—Order accord¬ 
ingly.” (Jt. App. 25A) A formal Order Granting Sum¬ 
mary Judgment in the sum of three thousand eight hun¬ 
dred seventy-five and no/100 dollars ($3,875.00) plus 
costs was signed March 4, 1953. (Jt. App. 25A) 

STATUTES INVOLVED 

Arizona Code Annotated, 1939: 

Section 21-319 Acceptance or waiver of Service—Volun¬ 
tary appearance— 

“The defendant may accept service of any process 
or waive the issuance or service thereof, in writing, 
signed by him or by his authorized agent or attorney, 
and filed' in the action; the defendant may, in person 
or by attorney, or by his authorized agent, enter an 
appearance in open court, and such appearance shall 
be noted by the clerk upon the docket and entered in 
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the minutes; such waiver, acceptance or appearance 
shall have the same force and effect as if the sum¬ 
mons has been issued and served. The filing of an 
answer shall constitute an appearance.” 

Soldiers' and Sailors' Civil Relief Act of 1940, Act of 
Oct. 17, 1940, c. SSS, 54 Stat. 1178, USCA Title 50, War, 
App., §520: 

“(1) In any action or proceeding commenced in any 
court, if there shall be a default of any appearance 
by the defendant, the plaintiff, before entering judg¬ 
ment shall file in the court an affidavit setting forth 
facts showing that the defendant is not in military 
service. * * * 

“(3) In any action or proceeding in which a person 
in military service is a party if such party does not 
personally appear therein or is not represented by 
an authorized attorney, the court may appoint an 
attorney to represent him; * * *.” 

SUMMARY OF ARGUMENT 

Summary judgment was properly entered in the court 
below since there was no genuine issue of material fact 
and appellee was entitled to a judgment as a matter of 
law. 

The complaint below was based upon an Arizona decree 
for divorce and alimony, dated 1945. Appellant concedes 
the validity of the divorce provision of the Arizona de¬ 
cree, but he argues that he did not appear in the Arizona 
proceeding, so as to give the court jurisdiction to award a 
personal judgment against him. By his concession that 
the divorce was valid, however, he has necessarily con¬ 
ceded that he did appear before the Arizona court. The 
Arizona court had jurisdiction by virtue of a “Waiver” 
filed by appellant. If that instrument conferred jurisdic¬ 
tion for the divorce, it necessarily conferred jurisdiction 
also for the support award. 
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Moreover, appellant’s contention that he did not ap¬ 
pear, if it had merit, would apply both to the divorce 
and to the support phase of the Arizona proceeding. In 
these circumstances he cannot be heard to attack onlv the 
support phase. 

Further the record demonstrates that for almost four 
years following entry of the Arizona decree appellant 
made alimony payments as required by it. His first 
attack upon the validity of the decree came when he was 
sued by appellee in the court below. By his acquiescence 
in the divorce decree, his delay in attacking its validity, 
and his willingness to accept the divorce provision, appel¬ 
lant has revealed a desire to accept the benefits of the 
Arizona decree without assuming its burden. It is sub¬ 
mitted in the circumstances that he has estopped himself 
from attacking the validity of the support award. 

Finally it is submitted that when appellant filed a docu¬ 
ment which in so many words stated “I * * * do hereby 
appear * * * and will not file any answer to the * * * 
complaint * * V’ he obviously appeared personally and 
answered in the Arizona proceeding, thereby conferring 
upon the Arizona court jurisdiction not only to award 
the divorce but to enter the decree for alimony as well. 

ARGUMENT 

Appellant’s contention appears to be that summary 
judgment was improper in this case. It is elementaarv, 
of course, that summary judgment is properly entered 
when there is no genuine issue of material fact and the 
moving party is entitled to judgment as a matter of law. 
Rule 56, Federal Rules of Civil Procedure, Christianson 
v. Gaines , 85 U.S. App. D.C. 15, 174 F. 2d 534 (1949). 

It is equally well settled that all presumptions are 
in favor of a judgment as entered, Johnson v. Zerhst, 
304 U.S. 458, 468 a938), and that full faith and credit 
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must bo accorded to a foreign judgment of divorce “by 
barring either party to that divorce who has been per¬ 
sonally served or who has entered a personal appearance 
from collaterally attacking the decree’’. Johnson v. Muel- 
herrjer . 340 I\R. 581, 587 (1951). 

Moreover a foreign decree for alimony provides the 
basis for recovery in this jurisdiction if by the decree a 
vested right to each installment of alimony is created as 
it becomes due. Phillips v. Kepler . 47 App. D.C. 3S4 
(191S). Such a vested right accrues under Arizona law. 
Xo modification of appellant’s obligation to pay alimony 
under the Arizona decree could be effected except by 
order of the Arizona court., and that court will not 
modify this obligation retroactively. Porter v. Porter, 
07 Ariz. 273, 195 P. 2d 132 (1948): Johnson v. Johnson, 
40 Ariz. 535, 52 P. 2d 1102 (1935): Adair v. Superior 
Court. 44 Ariz. 139, 33 P. 2d 995, 94 A.L.R. 32S (1934). 

Appellant concedes the validity of the decree insofar as 
it awarded a divorce. He attacks only that portion which 
directed him to support appellee, and as to this portion 
he appears to argue that it was void because he did not 
appear in the proceeding or file an answer. (Br. 2, 7) 

But this contention must fall because, as appellant con¬ 
cedes, the Arizona court had jurisdiction to render a 
divorce. That jurisdiction was conferred by appellant’s 
“Waiver”. In order for the “Waiver” to confer jurisdic¬ 
tion, it must necessarily have been an appearance. In 
effect, therefore, appellant has conceded that he ap¬ 
peared. In such circumstances it is difficult to follow 
his argument that he did not appear. 

Appellant’s attack upon the support award would be 
sound if service upon him had been by publication, as in 
Hutton v. Dodfje. 198 P. 165, 58 Utah 228, (1921). If 
su^h were the fact, the Arizona decree would be void 
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insofar as the alimony was concerned. On this record, 
however, appellant was before the Arizona court with 
respect to both phases of its decree. 

But aside from his concession, appellant's argument is 
in error. It is well recognized that an attack upon part 
of a judgment will not be successful unless the basis of 
the attack applies only to part of such judgment. For 
example, in Ex Parte Smith , 74 Kan. 452, S7 P. 1S9 
(1900), there was involved the question of the validity 
of an order vacating the alimony portion of an earlier 
divorce decree. The court found that fraud had contami¬ 
nated the alimony provision, though not the divorce pro¬ 
vision of the same decree, and accordingly upheld the 
partial attack on that decree. The court said: 

‘‘The defendant’s dishonesty having left its mark 
upon that portion of the judgment only which under¬ 
took to respond to the plaintiff’s claim for alimony, 
that portion alone needed purging. The provision 
divorcing the parties was not tainted and there was 
no reason for disturbing it. If the reason for attack¬ 
ing the judgment had been furnished by some fact 
which touched upon the court’s authority to proceed 
at all, the judgment would have stood or would 
have fallen as an entiretv * * 

See also Le Baron v. Le Baron, 23 Ariz. 560, 205 P. 910, 
914 (1922). 

The same conclusion was reached by the Supreme 
Court of Nebraska, in Neivell v. Newell, 88 Neb. 705, 130 
N.W. 743 (1911). In the syllabus by the court it is 
stated: 

“Where a decree, even if erroneous, is rendered, 
granting both a divorce and alimony to the wife, the 
husband will not be permitted to assail and strike 
out the provision for alimony alone, leaving that part 
of the decree for divorce stand. His remedy is by 
appeal from the final decree.” 
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Since appellant's reason for attacking the decree in this 
case touches “upon the court's authority to proceed at 
all." he cannot attack the judgment in part. 

Appellant's willingness to accept the validity of the 
divorce phase of the decree, while attacking the support 
provision, suggests that, as the Arizona court has said, 
he would have the decree as “a rock foundation for [him] 
to build upon and one of sand for [appellee].” Le Baron 
v. Le Baron, supra, at 914. It is a flagrant attempt on 
his part to accept the benefits without assuming the bur¬ 
den of the decree. Indeed, having conceded the divorce 
is valid and presumably having accepted this benefit, it 
follows that appellant is estopped from attacking the bur¬ 
densome part of the decree. Harris v. Harris, 67 App. 
D.C. So. SO F. 2d S29 (1937): Central Hanover Bank & 
Trust Co. v. Wardynan Real Estate Properties, Ine.. 31 
F.S. 685 (D.C. D.C. 1940): Hill v. Phelps. 101 Fed. 650 
(C.C.A. S. 1900). And especially is appellant’s contention 
tainted when it is considered that he made the monthly 
payments required by the Arizona decree for almost four 
years and made no attempt to have that decree modified 
until appellee sought to enforce it by her suit in the 
court below. In all these circumstances appellant should 
not be allowed to complain of the validity of the Arizona 
decree. Marvin v. Marvin. 46 Cal. App. 2d 551, 116 P. 2d 
151 (1941): Moss v. Annapolis Sav. Inst. 177 Md. 135, S 
A. 2d SSI (1939). 

In any event, it is submitted that the “’Waiver” plainly 
was an appearance and an Answer. In his P>rief (Br. 3) 
appellant states that by the “Waiver”, he believed “he 
was expediting the [divorce] action which he desired.” 
This is a clear statement of appellant’s intention to ap¬ 
pear. And the language of the “Waiver” demonstrates 
that he carried out this intention. It read as follows 
(.Tt. App. 12A): 
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“IN THE SUPERIOR COURT OF THE STATE OF 
ARIZONA IN AND FOR THE COUNTY OF PIMA 
DOROTHY A. CORSE TUCKER, Plaintiff, 

vs. 

FORREST TUCKER, Defendant. 

No. 26204 WAIVER* 

Filed Nov 26, 1945 

Belle D. Hall, Clerk By Eva L. Cloud, Deputy 
I * * * do hereby appear in the above entitled 
action and state that I have seen a copy of the com¬ 
plaint therein and that I will not file any answer to 
the said complaint, and do waive the right so to do, 
and do consent that the said complaint may be heard 
forthwith or at any time, without any notice to me 
of trial setting, trial and/or entry of judgment; and 
I do hereby waive the right to be present at the trial 
of said action.” 

Stating as it did that appellant does ‘‘hereby appear in 
the above entitled action”, this document was an appear¬ 
ance. In fact it is quite apparent that the “Waiver” was 
not only an appearance but constituted the filing of an 
Answer, by which appellant in effect consented to the alle¬ 
gations of the complaint. 

A generally similar problem was before the court in 
Marvin v. Marvin , 46 Cal. App. 2d 551, 116 P. 2d 151 
(1941), which involved the following California statute: 

§1014. “A defendant appears in an action when he 
answers, demurs, or gives the plaintiff written notice of 
appearance for him.” 

The defendant filed an instrument which read as fol¬ 
lows : 

“Comes now the defendant named in the above en¬ 
titled action and enters her appearance herein and 
declines to answer the complaint filed by said plain¬ 
tiff in said action. 

“Hunter & Summerfield 
“Attorneys for Defendant” 


* The word “Waiver” in the caption was inadvertently omitted 
in the Joint Appendix. (R. 19) 
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The California court held this to be a sufficient notice of 
appearance under its statute and further ruled “it was, 
in effect, an admission of the matters alleged in the Com¬ 
plaint.” The Court also pointed out that “the judgment 
was accepted and acted upon by both parties and was in 
no way attacked for more than thirty years.” See also 

1 laden v. Had-en . - Cal. App. 2d - (1953): 262, P. 

2d 73, Salina National Bank v. Prescott. 60 Kans. 490 
(1S99): 57 P. 121, In Be Thompson's Estate 179 Okla. 
240 (1937) 65 P. 2d, cert. den. 302 U-S. 71S (1937); 
T Yooden r. Wooden. 113 Okla. 81 (1925); 239 P. 231. 

The statement “defendant appearing not” in the Ari¬ 
zona decree is relied upon by appellant in his contention 
that he did not appear (Br. S), but this language is an 
obvious reference to the fact that appellant was not 
physically present in court at the hearing. This is 
quickly apparent when the phrase is quoted in its context 
(Jt. App. 14 A): 

“This cause came on trial before the Court sitting 
without a jury on Nov. 26, 1945, the plaintiff ap¬ 
pearing in person and by her attorneys Conner & 
Jones and the defendant appearing not, the defendant 
having filed with the Clerk of the above entitled Court 
his waiver stating that he did not care to file any 
answer herein and authorizing the Court to proceed to 
trial of this cause and entry of judgment without 
further notice to him.” 

In his Brief appellant makes a number of allegations 
respecting appellee’s conduct, which have no basis in the 
record. He also makes a contention which he did not 
make in the court below: he appears to argue that by 
being absent from Arizona on military service he was 
denied the protection of the Soldiers’ and Sailors’ Civil 
Belief Act of October 17, 1940. But this statute is opera- 
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tive only in case of “default of any appearance by the 
defendant.’’ In this case there was no default. 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Respectfully submitted, 

Sidney S. Sachs 
Lewis Jacobs 
Dexter M. Kohn 
309 Woodward Building 
Washington 5, D. C. 
Attorneys for Appellee. 


